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mark on all the goods or services, un-
less the applicant files a request to di-
vide. See §2.87 for information regard-
ing requests to divide.

(c) The Office will issue a single cer-
tificate of registration for the mark,
unless the applicant files a request to
divide. See §2.87 for information re-
garding requests to divide.

[64 FR 48923, Sept. 8, 1999, as amended at 70
FR 2953, Jan. 19, 2005; 73 FR 67771, Nov. 17,
2008]

§2.87 Dividing an application.

(a) Application may be divided. An ap-
plication may be divided into two or
more separate applications upon the
payment of a fee for each new applica-
tion created and submission by the ap-
plicant of a request in accordance with
paragraph (d) of this section.

(b) Fee. In the case of a request to di-
vide out one or more entire classes
from an application, only the fee for di-
viding an application as set forth in
§2.6(a)(19) will be required. However, in
the case of a request to divide out
some, but not all, of the goods or serv-
ices in a class, the applicant must sub-
mit the application filing fee as set
forth in §2.6(a)(1) for each new separate
application to be created by the divi-
sion, in addition to the fee for dividing
an application.

(c) Time for filing. (1) A request to di-
vide an application may be filed at any
time between the application filing
date and the date on which the trade-
mark examining attorney approves the
mark for publication; or during an op-
position, concurrent use, or inter-
ference proceeding, upon motion grant-
ed by the Trademark Trial and Appeal
Board.

(2) In an application under section
1(b) of the Act, a request to divide may
also be filed with a statement of use
under §2.88 or at any time between the
filing of a statement of use and the
date on which the trademark exam-
ining attorney approves the mark for
registration.

(3) In a multiple-basis application, a
request to divide out goods or services
having a particular basis may also be
filed during the period between the
issuance of the notice of allowance
under section 13(b)(2) of the Act and

the filing of a statement of use under
§2.88.

(d) Form. A request to divide an appli-
cation should be made in a separate
document from any other amendment
or response in the application. The
title ‘“Request to Divide Application”
should appear at the top of the first
page of the document.

(e) Outstanding time periods apply to
newly created applications. Any time pe-
riod for action by the applicant which
is outstanding in the original applica-
tion at the time of the division will
apply to each separate new application
created by the division, except as fol-
lows:

(1) If an Office action pertaining to
less than all the classes in a multiple-
class application is outstanding, and
the applicant files a request to divide
out the goods, services, and/or class(es)
to which the Office action does not per-
tain before the response deadline, a re-
sponse to the Office action is not due in
the new (child) application(s) created
by the division of the application;

(2) If an Office action pertaining to
less than all the bases in a multiple-
basis application is outstanding, and
the applicant files a request to divide
out the goods/services having the basis
or bases to which the Office action does
not pertain before the response dead-
line, a response to the Office action is
not due in the new (child) applica-
tion(s) created by the division of the
application; or

(3) In a multiple-basis application in
which a notice of allowance has issued,
if the applicant files a request to divide
out the goods/services having the basis
or bases to which the notice of allow-
ance does not pertain before the dead-
line for filing the statement of use, the
new (child) applications created by the
division are not affected by the notice
of allowance.

(f) Signature. The request to divide
must be signed by the applicant, some-
one with legal authority to bind the
applicant (e.g., a corporate officer or
general partner of a partnership), or a
practitioner who meets the require-
ments of §11.14.

(g) Section 66(a) applications—change
of ownership with respect to some but not
all of the goods or services. (1) When the

261



§2.88

International Bureau of the World In-
tellectual Property Organization noti-
fies the Office that an international
registration has been divided as the re-
sult of a change of ownership with re-
spect to some but not all of the goods
or services, the Office will construe the
International Bureau’s notice as a re-
quest to divide. The Office will record
the partial change of ownership in the
Assignment Services Branch, and di-
vide out the assigned goods/services
from the original (parent) application.
The Office will create a new (child) ap-
plication serial number, and enter the
information about the new application
in its automated records.

(2) To obtain a certificate of registra-
tion in the name of the new owner for
the goods/services that have been di-
vided out, the new owner must pay the
fee(s) for the request to divide, as re-
quired by §2.6 and paragraph (b) of this
section. The examining attorney will
issue an Office action in the child ap-
plication requiring the new owner to
pay the required fee(s). If the owner of
the child application fails to respond,
the child application will be aban-
doned. It is not necessary for the new
owner to file a separate request to di-
vide.

(3) The Office will not divide a sec-
tion 66(a) application based upon a
change of ownership unless the Inter-
national Bureau notifies the Office
that the international registration has
been divided.

[73 FR 67771, Nov. 17, 2008]
POST NOTICE OF ALLOWANCE

§2.88 Filing statement of use after no-
tice of allowance.

(@) In an application under section
1(b) of the Act, a statement of use, re-
quired under section 1(d) of the Act,
must be filed within six months after
issuance of a notice of allowance under
section 13(b)(2) of the Act, or within an
extension of time granted under §2.89.
A statement of use that is filed prior to
issuance of a notice of allowance is pre-
mature, will not be considered, and will
be returned to the applicant.

(b) A complete statement of use must
include:

(1) A statement that is signed and
verified (sworn to) or supported by a
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declaration under §2.20 by a person
properly authorized to sign on behalf of
the applicant (see §2.33(a)) that:

(i) The applicant believes it is the
owner of the mark; and

(if) The mark is in use in commerce,
specifying the date of the applicant’s
first use of the mark and first use of
the mark in commerce on or in connec-
tion with the goods or services identi-
fied in the notice of allowance, and set-
ting forth or incorporating by ref-
erence those goods/services identified
in the notice of allowance on or in con-
nection with which the mark is in use
in commerce. Where an applicant
claims section 1(a) of the Act for some
goods/services in a class and section
1(b) of the Act for other goods/services
in the same class, the statement of use
must include dates for the section 1(b)
of the Act goods/services;

(2) One specimen of the mark as actu-
ally used in commerce. See §2.56 for
the requirements for specimens; and

(3) The fee per class required by §2.6.
The applicant must pay a filing fee suf-
ficient to cover at least one class with-
in the statutory time for filing the
statement of use, or the application
will be abandoned. If the applicant sub-
mits a fee insufficient to cover all the
classes in a multiple-class application,
the applicant must specify the classes
to be abandoned. If the applicant sub-
mits a fee sufficient to pay for at least
one class, but insufficient to cover all
the classes, and the applicant has not
specified the class(es) to be abandoned,
the Office will issue a notice granting
the applicant additional time to sub-
mit the fee(s) for the remaining
class(es), or specify the class(es) to be
abandoned. If the applicant does not
submit the required fee(s) or specify
the class(es) to be abandoned within
the set time period, the Office will
apply the fees paid, beginning with the
lowest numbered class(es), in ascending
order. The Office will delete the goods/
services in the remaining class(es) not
covered by the fees submitted.

(c) The statement of use may be filed
only when the applicant has made use
of the mark in commerce on or in con-
nection with all of the goods or serv-
ices, as specified in the notice of allow-
ance, for which applicant will seek reg-
istration in that application, unless
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